
 
The Importance of Planning for Divorce 
In Business 
 
A Brief Look At How To Protect Your Business In This Common 
Scenario. 

 
Being a part of a successful venture can seem like the Promised Land. Whether you build 
a startup from scratch, or come on as an investor or a manager later in the project - it is 
special to be a part of it. Success follows after years of work and sacrifice, and it is 
well-earned. When it seems like nothing can go wrong, however, is when it's most 
important to plan for the future - to plan for the worst.  
 



A partner's illness or disability can spring up out of nowhere. The death of a loved one 
can stifle a shareholder's contributions. Planning ahead for those unforeseen 
circumstances is not only vital, it is crucial. 
 
One life event that many ignore is divorce. It is equally prevalent and deserves as much 
attention as other potential pitfalls. You can insure your company against accidental 
death or disability, but protecting your assets in the case of a divorce requires more.  
 
Due to the nature of the topic, many are hesitant to discuss it. And who can blame them? 
No one plans to end their marriage. Ignoring the topic only amplifies its effect if it does 
happen. Being proactive - while difficult to discuss - actually helps all parties in the long 
run. 
 
Americans are getting married later in life, and divorce rates are, in turn, falling. With 
reduced stigma on cohabitation and greater control by women of their reproductive 
rights, it is estimated that divorce rates will fall to factor into one out of three marriages.  
 
While the news is good, picture 1 out of 3 at your shareholders' table. Suddenly, that 
number  becomes all too real indeed. An ally who owns 25% of the company who 
divorces her husband could find herself in a situation where the  court rules they divide 
their shares. Not only do you have a new, likely contentious shareholder, your partner's 
voice is reduced in half. 

Pre-Nups, Post-Nups, And Other Protections 

The prenuptial agreement is the best way to protect assets for both parties. In a divorce 
case, well-drawn up terms set forth in a pre-nup supercede even state laws concerning 
community property. As unromantic as the agreement seems, it benefits both parties. 
Postnuptial agreements are somewhat less common, but serve the same purposes as a 
pre-nup. The same requirements are in place: both should be equitable, full-disclosure 
contracts. Post-nup agreements often request a spouse to forego certain legal rights. It is 
best that each party has a lawyer for such proceedings. 
 
Prior to marriage, a Domestic or Foreign Asset Protection Trust is another avenue to 
protect your separate property. Limited Partnerships, LLCs and C Corporations are all 
entities where you can transfer the ownership of your property to the trust. Setting this up 



does not require approval from your fiancee. This still allows your marital property to be 
jointly shared. In the event of a divorce, the property in the Trust - and its appreciation - 
will not be considered in the proceedings. 
 
In the absence of an agreement, all or a large portion of your business will likely be 
considered marital property. If the spouse was hired or helped run the business, if he or 
she contributed advice or ideas, their entitlement may be quite substantial. To avoid this 
type of entanglement, keep business and personal lives separate as you incorporate your 
plan 

Buy-Sell Agreements and Operating Agreements 

It is unlikely that any business with more than one owner is without a buy-sell agreement, 
but it deserves mention. It is one of a few business-level ways to prevent a divorced 
spouse of an owner or shareholder to keep an ownership interest. Should an event occur 
(such as death, disability, divorce or departure from the company), the agreement states 
next steps. The agreement can require all shareholders to have prenuptial agreements in 
place, or create payment for ownership interests. 
 
Operating Agreements (or Partnership or Shareholders Agreements) allow a company to 
self-determine how its in-house businesss will be handled. Without this type of 
agreement in place, a divorce would fall under the purview of the State's default 
operating requirements. Most agreements of this kind already stipulate profit-and-loss 
requirements, or shareholder responsibilities. These agreements can also place 
restrictions on former spouses interests', buying or selling ownership interests or even 
outright barring them from ownership. 
 
Another factor to consider when creating these agreements is an often overlooked one. 
When beginning a business, the rule of thumb is to re-invest into the business at all times. 
As early as is possible, it is imperative to pay yourself a competitive salary. If you fail to 
do so, during divorce proceedings your spouse can claim the business was a financial 
burden. Without a competitive salary, the Court could rule in favor of this; it is easy to 
claim a spouse did not receive full marital economic benefit from the business. This 
could entitle the spouse to more money in the settlement or a greater percentage of the 
business. 
 



Buy-Out Options 
 
Hindsight is always 20/20, but if you find yourself without any of the above solutions, 
you still have a few options. You may buy-out your spouse with the remainder of your 
marital assets, including your portion of real estate, retirement funds or cash. A property 
settlement note is also a possibility to fill any monetary gaps. If business holdings are 
illiquid, consider this set-up; a long-term payout, including interest, to fulfill the 
obligation. 
 
Stock ownership is another way to raise capital. Employees might participate in an 
Employee Stock Ownership Plan. This is a tax-advantaged, qualified plan that acts as a 
retirement plan on paper, though it is most like a stock bonus plan in function. Ask your 
tax adviser or attorney about setting up and ESOP. 

The Best Option May Be The Hardest 
Many divorced couples choose to sell their business and divide the proceeds under the 
guidelines of the Court. Some see this as a last resort, though arguably, it is the silver 
lining to the divorce cloud. Selling a company eliminates future financial ties to the 
former spouse. It frees up capital for each to start new ventures, ventures that aren't a 
daily reminder of times past. Liquid assets give freedoms and liberties to both parties to 
get the "fresh start" they hope comes from a divorce. 
 
Without the right guidance, however, this can easily be a losing venture. Business 
valuation, sale and legal ramifications are all pitfalls without the correct team working for 
the interest of both parties. The businesses that have the best outcome from any 
unforeseen circumstances, including divorce, are those that are already aware of their 
value and saleability. 
 
Day-to-day operations, valuation and ownership structure is intertwined with owner and 
stockholder marriages. An appropriate valuation team can handle all portions of a sale, 
from beginning to end. Cobalt Capital Services is a leader in this arena. CCS has created 
such a tool with their “Are You Ready to Sell Scorecard.” All are invited to participate in 



the two-part assessment which allows you to self-score your readiness in the following 
categories: 
 
Part 1 – Legal, Financial and Transferability Readiness 
 
Part 2 – Market, Product & Services, Business Operations and Customers & Clientele. 
 

 

 
To take this confidential assessment, please send your name, business address, business phone, website 
address, and email address to max.toy@cobaltcapitalservices.com 
 
Written by Max E. Toy. Max is the CEO of Cobalt Capital Services, Inc., a business sales and acquisitions 
advisory firm and operational specialists with locations in Dallas, TX, Phoenix, AZ, and Salt Lake City, UT. Max 
and his team have advised business owners large and small on growth, value enhancement and deal preparation. 
linkedin.com/in/max-e-toy-aa467b14b 
 
About Cobalt Capital Services: Cobalt closes the gap between Private Funding sources and Entrepreneurs, by 
preparing, enhancing, and connecting qualified entrepreneurs to qualified sources of funds. Cobalt’s team of 
operational and financial experts operate within a proven system of value creation that provides a systematic and 
measureable framework for success. Thus the desired outcome achieves higher value, at a lower cost, requires less 
management time, and expands market separation.        max.toy@cobaltcapitalservices.com 
 
What Others are Saying about Cobalt: “Max Toy’s ability to listen, absorb and analyze allow him to quickly 
identify and act on key strategic issues. Max has a rare ability to quickly focus in on key strategic issues and provide 
high-level insights and recommendations. Max's shear presence commands respect and he is an example of a true 
servant-leader who lives by the principle of serving others sans an expectation of anything in return! I would 
highly-recommend Max.” 
 
-Neil van Hooydonk,Medecon, Inc. 
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